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Process Self, Agency, and Criminal Responsibility

Richard Reilly
St, Bonaventure University
It does seem that some prevalent views regarding responsibility and punishment are confused in theory result in anomalies in practice.  The root of the problem lies with the presumption of a “substance-self” as the ground of persons being morally responsible.  On this conception, each agent has a rather persistent “identity” or “character,” that includes numerous moral dispositions (“virtues” and “vices”) for which the agent is responsible, since they reflect one’s (“free”) choices.  What renders a person legally punishable for causing harm to others is the presumed existence of mens rea or “guilty mind” due to one’s “criminal intent.”  Further, it is assumed, one’s criminal intentionality normally reflects a “flawed” character or self and this both warrants the attribution of “moral guilt” to the criminal offender and rationalizes punishment, that is, the imposition of suffering that is “deserved” by the offender and, in some sense, counter-balances the criminal harm done. The substance-self view holds that the person with the same “flawed” character who committed the criminal harm yesterday or yester-year carries the guilt today and is the recipient of judicial punishment in the near or long term future. 

There are three distinct concepts at play here: the notion of a “substantial self” that “deserves” the infliction of suffering for past misdeeds; the notion of “free will responsibility” that provides the moral basis of mens rea; and a notion of “justice” that claims that the scope, kind or intensity of punishment should be in proportion or relation to the amount or kind of criminal harm done.  For reasons developed below, I am convinced that a substance-self condition is unnecessary for criminal responsibility, and, moreover, that it yields untenable outcomes if presumed as a basis of one’s deserving punishment.  Alternatively, I first outline a process-self view of responsibility; and, second, show why this view provides an appropriate basis for legal guilt (punishability): and, third, indicate how this view avoids the anomalies of the substance-self view. 

1.  

Free Will Responsibility1
The notion of “libertarian” free will is the capacity or power to make free rational choices. An agent possesses libertarian free will if that agent sometimes has the capacity to rationally choose to act (do A) and, at those same times, has the capacity to rationally choose to do otherwise (do B, ~A).  Since the choice an agent makes in exercising free will is rationally controlled, it is explainable in terms of the agent's reasons. Those who view free will in light of agents possessing a “substantial self” rightly emphasize that in order to hold (appropriately) an agent responsible for her actions (choices), it must be the case that those actions (choices) reflect the agent’s intentionality. However, we need not hold, as I will show, that such choices (must) emanate from one’s (more) permanent “character” or self-identity. The task at hand is to provide a responsibility-conferring concept of agent control that is consistent with our intuitions that free agents have the power to act (choose) otherwise than they do.  
What does it mean for choices to be “rational” or for one to “choose reasonably?”  Consider these distinctions.

Reason for choosing:  R(a) is a reason to choose to A iff R  represents some want (end) that a rational agent might possess which successfully Aing would attain.  
                                                                                                                                                                                                                                                                                                                                                                                          A good reason for choosing: R(a) is a good reason to choose to A iff  on the basis of R(a) and in light of a  fundamental criterion  of act evaluation, Cr, A is a desirable way to achieve the ends encompassed by Cr.

Good reason for choosing: R(a) is good reason for choosing to A iff S has a good 
reason to A,Cr (for  which he does A) and it is not the case both that S would judge                                                                                 Cr* to be more important to him in that situation and S believes R(b) is a good reason to B, Cr*.


Legal warrant: S is legally warranted to do A iff doing A does not cause a criminal harm (violate a criminal law).

Criminal responsibility: S is criminally responsible for doing A iff S is not legally warranted to do A; S freely chooses to A; and S is not negligently ignorant of the fact that (intentionally) doing A is a violation of the criminal law.

In light of these distinctions, in what ways might one be free will responsible? A first-order desire to do something (A) can be understood as a preference to do A rather than to not-do A, which can be symbolized by (A pref not-A).2  Competing first-order desires can be symbolized as: (A pref not-A) and (B pref not-B); and the second-order preference to do B rather than A, can be represented as: ([B pref not-B] pref [A pref not-A]), which means that the agent prefers (preferring) doing B rather than not-B more than he prefers (preferring) doing A rather than not-A.  In typical cases of moral choice (per Robert Kane’s analysis)3 an agent has two competing sets of reasons (Ra and Rb) and two competing criteria (e.g., morality and prudence) for evaluating what one prefers doing in the situation at hand.  If A is the preferred moral option and B is the preferred prudential option, then we may understand the agent to have these first-order preferences: (A pref B, CrM) and (B pref A, CrP), meaning that she prefers, on the basis of her moral criterion, to do A and she prefers, on the basis of her prudential criterion, to do B.  Moreover, in so far as the agent has good reasons (Ra) to do A, his choosing to A, and his doing A, for those reasons, is rational and intentional; at the same time, in so far as he has good reasons (Rb) to do B, his choosing to B, and his doing B, for those reasons, is rational and intentional.  The exercise of free choice comes into play when the agent makes a “higher-order judgment/preference” as to which of two sets of reasons he most prefers to act upon. Since this judgment/preference can go either way, it is “dual rational controlled” or “freely chosen.”  In typical cases of choice, the options may be represented this way.
1.  (A pref B, CrM) pref  (B pref A, CrP)

2.  (B pref A, CrP) pref (A pref B, CrM)

However, sometimes, in cases of acting “on a whim,” “from weakness of will,” or “out of character,” an agent might act on a third-order judgment and not do what he judges to have good reason to do:

3. (B pref A, CrP) pref [(A pref B, CrM) pref  (B pref A, CrP)]

If the non-moral option is also criminal, then the agent who judges (2) or (3) and acts accordingly may be said to act rationally (with a good reason) in intentionally doing the criminal act he does. And, at the same time, if he could have made (and acted upon) an alternative higher-order preference, his choice is “free” and, so, he is “responsible” for choosing and intentionally acting as he did.  So, that a person is responsible for his chosen conduct hinges on whether he freely acted from a higher-order preference, whether or not that preference manifests a settled character-disposition or judgment. This is of considerable importance in the context of one’s being held criminally accountable.

Note too, for the agent who rationally and intentionally acts criminally from the second-

order preference (2), there are three possibilities with respect to whether his judgment and action are free.  (a) They might be free precisely because, at the time, he could have made, and acted upon, a higher-order judgment to prefer refraining from acting criminally rather than pursuing his interest through criminal behavior; or (b) they might be free not because he could then and there have intentionally refrained from judging so (in light of a higher-order preference), but because the second-order preference he acted on is a reflection of a character disposition due to a long developed pattern of choices and, while he has had it within his power to modify (make resistible) over time his current character disposition, he has preferred not to make that effort; or (c) they might be unfree because the character disposition from which he acts is “irresistible” in that he has lacked the capacity to take the steps necessary to alter this component of his character. Option (a) means that the agent’s conduct does not reflect a self-defining disposition.  For many compatibilists, category (b) choices are paradigmatically free and responsible.  However, if one’s choices in fact reflect one’s character, and if determinism is true as compatibilists contend, then what assurance can be provided that one who has that character might yet have had it in his power to prefer to put forth sufficient effort to modify that disposition over time?4
2.

Accountability and Deserving Punishment

Herbert Fingarette has written extensively on legal responsibility and punishment and has articulated a “retributivist” view that does not presume a moral foundation for law.5 Rather, claims Fingarette, punishment is implied by the meaning of law as the exercise of 
power over citizens.

To say, then, that the law has the power over my will comes down to saying that (a) whatever the law requires that I do, I generally do do, of my own free will and if for not other reason than that the law says so (I am subject to the law and I respect it), or (b) if and when I don’t respect the law, don’t do what the law requires, the law inescapably—and as a direct consequence—constrains my will (I am in any case subject to law, under its power). (Fingarette: 509)

Without punishment, we could not distinguish the law as obliging (requiring) us to do or not do things, from merely requesting that we do or not do so.  Retributive punishment occurs, then, “when the law humbles the individual’s will [through imposing suffering], by reason of the earlier failure to will in accordance with law.” (Fingarette: 510)6
It is a corollary of retributivism, as above conceived, that one deserves legal punishment precisely in so far as one disrespects the law, that is, is “criminally responsible” due to freely making and acting on a higher-order preference to cause or risk a criminal harm. One’s bearing “criminal responsibility” rests on the de facto intentionality of the defendant who does or causes a prohibited harm rather than on the defendant as a person.7 In short, we should find people “guilty” and sanction them for what they criminally (will to) do, not for who they are.  We can condemn the act without condemning the person, and “punishment” does not require the assumption of a (flawed) “substance-self” as the subject of punishment.  

It is informative to briefly look at counter-instances to the assumption that one’s “deserving” the legal punishment one is due should rest on the nature of a character flaw reflected in one’s criminal conduct. 

Case Type 1.   The first type of case is where the character-disposition reflected in the higher-order preference to engage in law-violating conduct is admirably virtuous.  Sophocles’ Antigone presumably acted with moral justification in attempting to bury her brother, but, in doing so, was guilty of violating King Creon’s edict and, so, subject to (capital) punishment—a risk she was willing to accept in making the choice she did.  The point here precisely is that “law” and “moral duty” might diverge in tragic ways.   Other examples include cases of “whistle-blowing” where one divulges confidential or “top secret” information with the understanding and intent that by doing so, the safety, health, or well-being of countless individuals will be protected; as well as cases where one’s loyalty to family or one’s sense of personal integrity will not countenance one’s cooperating with authorities in ways that might lead to a faulty or unwelcomed outcome; and, finally, cases where the law itself is reasonably thought to be unjust or impose unjust burdens, e.g., as with race laws or the Fugitive Slave Act of 1850. 

Case Type 2.  The second type of case is where one’s higher-order preference to engage in law-violating conduct reflects neither a principle of virtue nor a principle of wickedness, nor even a notable disposition to recklessness or carelessness.  For instance, consider a person who, uncharacteristically, gets angry enough to want to retaliate physically against someone who is causing deep insult, such as a protester at the funeral of his hero-sister; or the person who, uncharacteristically, gives in to the entreaties of his siblings to sign a document intended to defraud the estate of their beloved grandfather who, shortly before dying, decided to leave his wealth to publicize the apocalypse.  There are myriad situations in which one might decide to do something “out of character,” due to a preference to satisfy some aim when that preference is neither a characteristic disposition, let alone a reflection of principle.

Case Type 3.  The third type of case is where one’s higher-order preference to engage in law-violating conduct does reflect a pronounced character flaw such as a disposition to wrong-doing or recklessness.  Perhaps, Type 3 represents the vast majority of criminal offenders.  Yet, within this type are two interesting sub-classes.  The first includes individuals who, for the criminal intents for which they are prosecuted, were not free to “resist” the dispositions underlying their criminal intents.  For example some (but likely not most) people with violent temperament or strong sexual urges may not be able to effectively follow a strategy to develop appropriate internal constraints.  The second, at the opposite end of the spectrum, are people who readily are able to exercise (develop) internal constraints and (come to) resist acting on their wrong-doing dispositions or are even able to free themselves from the allure of such dispositions.

It should now be obvious why the substance-self assumption is both unnecessary for, and undermines in practice, criminal justice.  The substance-self view holds that it is by virtue of a “character flaw” that a criminal offender deserves punishment.  However, there are no such character-flaws in Type I and Type 2 cases.  In some Type 3 cases, the character flaw underlying one’s criminal intent might render one undeserving of punishment, for the reason that the person was not able to choose effectively to avoid criminal liability.  In other Type 3 cases, one readily might come to not have the character-flaw on the basis of 
which punishment is being imposed.

As the law should not excuse persons for their criminal intents on the basis of their “virtuous” characters, neither should it necessarily excuse persons for criminal intents based on defective reasoning.   Consider the earliest “insanity rule.”

M'Naghten Rule:  "To establish a defence on the ground of insanity, it must be clearly proved that at the time of committing the act the party accused was labouring under such a defect of reason from disease of the mind as not to know the nature and quality of the act he was doing, or, if he did know it, that he did not know he was doing what was wrong." (M'Naghten's Case, 10 dark and Finnelly. 1843: 200)8
In 1843, M'Naghten shot and killed Edward Drummond, private secretary to the Prime Minister, Sir Robert Peel, whom M'Naghten had intended to kill.  It was argued that M’Naghten labored under the insane delusion of being the object of a murderous plot by his "enemies” who included Peel.  Despite the rule named for him, it is not obvious in what manner M'Naghten did not know the nature and quality of his act or that what he was doing was wrong (unlawful). There is little question that he was aware that he was intending to kill someone and that the law generally prohibits the intentional taking of human life.  The critical issue remains:  did M'Naghten act with a guilty mind, with criminal intent or motive?  From the outside, the killing of Drummond might appear, as it did to the prosecution, to be an act of treason, a politically inspired assassination.  But, from within the context of M'Naghten's insane delusions, it might rather appear that, as there is nothing criminal about acting in self-defense, there is no mens rea, and, hence, no crime. But, we might ask, when is acting in self-defense, as a motive for killing, itself an excusing condition?  Normally, "Killing in self-defense" brings to mind situations in which the killer is "forced" or "impelled" to so act in response to his victim’s provocations; and, so it is that that self-defense excepts one from criminal sanctions upon the necessity of allowing a person to protect himself from lethal harm in cases where there is no time to resort to the law for protection.9 Look at it this way:  What if M'Naghten's beliefs about his "enemies" including Peel were true? Would he then be excused? Not actively provoked, it is not M'Naghten's delusory beliefs (in themselves) which necessitated his murderous act. Given his delusory beliefs, M'Naghten could have avoided taking the law into his own hands, but he chose not to.  Although M'Naghten could not have appreciated the wrongfulness of his act in the manner usual to a political assassin, this does not entail that he could not recognize that what he was doing was wrong, even from the point of view of one whose motive is self-protection.10
Conclusion

I have argued that it is conceptually unnecessary and counterproductive in practice to assume that the criminally responsible person has a self-defining character trait. The freedom that persons have in choosing to follow or not follow laws normally is not normally constrained by self-defining dispositions.  On the process-self view, criminal choices normally reflect freely made, “dual rational” preferences; and this constitutes a sufficient basis for criminal responsibility given the meanings of “law” and “punishment.”
Endnotes
1.  This section borrows liberally from Reilly, 2008, Ch. VI.3-4.

2. The distinction in this paper between “first-order” desires/preferences and “second-order” desires/preferences is adapted from Frankfurt (1971) and Jeffrey (1974).

3. Robert Kane’s well known case of “moral choice” involves a person on her way to an important business meeting who happens upon a situation where compassionate intervention would provide much needed benefit.   Here the business woman is faced with (equally) compelling prudential and moral options.  See, e.g., Kane, 1996:126    .  My view on criminal responsibility is that one is faced with the option of preferring to do what is legally authorized or preferring to do what is not legally authorized, where the latter can be for either prudential or for moral reasons.  
4.  How is one to distinguish between substance-self defining dispositions with respect to which one now has sufficient motivational resources to resist over time from those which one does not?  That this “problem” is inescapable for the substance-self compatabilist is argued in Reilly (1978) and Ekstrom (2000). I do think that Susan Wolf’s “Reason View” (1990) can be rendered in a way to avoid this problem. (Reilly, 2008:113)
5.  What follows is taken from Fingarette’s APA Presidential Address (1977).  : 
6.  A.M. Quinton follows W.D. Ross in similarly disengaging the “guilt” required in law from “
moral blameworthiness” as such.  “Punishment is the infliction of suffering attached by. . . rules to certain kinds of action, guilt the condition of a person to whom such a rule applies.  This accounts for the logically necessary relation holding between guilt and punishment. Only the guilty can be punished because unless a person is guilty, unless a rule applies to him, no infliction of suffering on him is properly called punishment, since punishment is infliction of suffering as laid down by such a rule.” (Quinton, 1970:303) This notion of “guilt,” I take it, is what is meant by “mens rea.” The determination of such guilt is internal to the system of law one is subject to and is independent of the question of the morality or immorality of one’s conduct and/or the morality or immorality of the rules of law one violates.  While Quinton endorses the view that rules subject to punishment should have utilitarian justification, what constitutes a law (legal obligation) is independent of such justification. 

7.  There are four basic types of mens rea; these are causing criminal harm purposefully, knowingly, recklessly, and negligently.  For a clear and illuminating discussion of this, see Gross, 1979, esp. Ch 3.  While, paradigmatically, one’s being able choose/do otherwise, is associated with “purposeful” (e.g., premeditated) conduct, libertarian freedom also extends to the other forms of mens rea. Gross shows in some detail (Ch. 5-7) how all exculpatory claims rest on one or the other or both of two principles: (a) the principle of responsibility according to which “criminal liability is unjust if the one who is liable was not able to choose effectively to act in a way that would avoid criminal liability (137);” (b) the principle of culpability according to which “criminal liability is just only when it is for an intentional act that illegitimately poses a threat of the harm with which the law has concerned itself (139).”  These principles also underlie the analyses of criminal liability presented by Katz (1987).
8.  See Fingarette, 1972:11-12. 

9. This follows a typical understanding of “self-defense” in USA state laws: Wisconsin Legislative Council. Judicial Committee Report on the Criminal Code 44, 1953.

10. The irony in all this is that in being judged “not guilty by reason of insanity,” M’Naghten spent his final years in an asylum, cut off from the general community. In California, the “asylum” for people judged “not guilty by reason of insanity” is within the confines of the state’s maximum security prison! So, whether a defendant is judged guilty or not, it is presumed that one’s “character” is relatively “fixed,” and, so, should determine his or her fate.  
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